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Issued by Asstt. Commr., Div-1IService Tax, Ahm%dabad
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Any person aggrieved by this Order-in-Appeal may ﬁﬁé an appeal to the appropriate
authority in the following way :- G
ol
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal I|e§ to :-
i
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal
(CESTAT) at O-20, Meghani Nagar, New Mental Ho$pital Compound, Ahmedabad —
380 016. _ e
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(if) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form‘S.7.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty .
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrapofidhe. 7o
bench of nominated Public Sector Bank of the place where the bench of Tribunal is situatéd: <
Application made for grant of stay shall be accompanied by a fee of Rs.500/= f "
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(i) The appeal under sub section (2A) of the segtion 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissionér Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to

the Appellate Tribunal. gk
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2. One copy of application or 0.1.0. as thetcase may be, and the order of the
adjudication authority shall bear a court fee slamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covéring these and other related malters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982,
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4, For an appeal to be filed before the CESTAT, itis mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i amount determined under Section 11 D;
(ii) amount of erroneous Cenval Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided furlther that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against thjis order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penally, where penaity alone is in dispute.
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ORDER-IN-APPEAL

1.  The Assistant Commissioner, Service Ta)«‘Jf‘ Division-II, Ahmedabad
(hereinafter referred to as 'the appe//ant) has! flled the present appeal
against the Order-in-Original number AHM- SVTAXprO -ADC-015-15-16 dated
30.11.2015 (hereinafter referred to as ‘the impugi";ned order’) passed by the
Additional Commissioner of Service Tax, Ahmedabad (hereinafter referred to

as the “adjudicating authority”).

2, The facts of the case, in brief, are that tpe following three persons

(hereinafter referred to as 'the respondents’) haé formed an Association Of

Persons (AOP) and were providing services fallmg under the category of

‘Renting of Immovable Property Services'.

() Smt. Bhanuben Pranjivandas Mandalia, Zéi:i/eri & Co., Ground Floor,

Swagat Building, C. G. Road, Ahmedabad. :

(iiy  Smt. Prafullaben Zaverilal Mandalia, Za\riielri & Co., Ground Floor,
Swagat Building, C. G. Road, Ahmedabad.

: i

(iii)  Shri Shekhar Kanayalal Shah, 102, 10th Floor, Urvasi Building,

Malabarhill Co-Op. Housing Society Ltd., 66, Nepebansea Road, Mumbai.

i
The above respondents had rented out the premlses located at 101, 102 and

103, “Raindrops”, Changispur, C. G. Road, Navrangpura, Ahmedabad
(hereinafter referred to as ‘the said property) .as defined under Section
65(90a) of the Finance Act, 1994 and w.e.f. 01 07.2012, Section 65B(22)
read with Section 66E of the Finance Act, 2012r (herelnafter referred to as
‘the said Act’) for which they were not havmg2 Service Tax Registration.

During the course of survey of the said property, it was revealed that the
said property, owned by the respondents (AOP)”,'é,y;vas rented out to Standard
Chartered Bank (hereinafter referred to as ‘StanBank’) having its registered
office at 23-25, Mahatma Gandhi Road, Fort, Mumbal, as per lease deed
dated 28.08.2009 and the said property was “also rented to Standard
Chartered Finance Ltd. (hereinafter referred to as ‘StanFin’) having its
corporate office at 3" Floor, Standard Chartered Tower, 201B/1, Western
Express Highway, Goregaon (East), Mumbai, as,per a separate lease deed
dated 28.08.2009. The said property was prevuously owned by M/s. Rajpriya
Estate Deve|opers Pvt. Ltd., who had orlglnally ‘entered into two separate
lease agreements with Stanbank and StanFin respectively on 08.06.2009.
Afterwards, the said property was sold out on 07.08.2009 by way of
registered sale deeds to the above respondents (collectlvely referred to as
AOP). As the ownership of the said property was transferred to the Sald”"’“' -
respondents i.e. the AOP, StanBank and StanFln were required to pay t t0> £ "p"'p‘
the rent to the former i.e. the AOP. The Sald f)roperty rented out by “tgé\‘vc'
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received by the respondents from th:e said lessee became taxable under the
category of ‘Renting of Immovable Property Services’. Further, during the
course of survey, it was revealed that the respondents, as AOP, were not
registered with the Service Tax depe‘rtment but were individually registered
with the Service Tax department. 'lfherefore, all the members of the AOP
were issued summons under Sectioﬁ_ 14 of the Central Excise Act, 1944 as
made applicable to all the Service Ta?zzmatters vide Section 83 of the Finance
Act, 1994, to give evidence to make'istatement and submit certain required
documents. On behalf of the respondents, Shri Zaverilal Virijbhai Mandalia
and Shri Ghanshyambhai Akbari (power of attorney holders) appeared before
the jurisdictional Range Superintendent and their statements were recorded
on due course of time. Later on, a shfo’w cause notice, dated 09.09.2014, was
issued to the respondents. The af’c'ijudicating authority, found that the
respondents are individual service p;'roviders and not AOP and dropped the

entire proceeding initiated against all'the three respondents.

i

3

a
3. The impugned order was revieyved by the Principal Commissioner of
Service Tax, Ahmedabad and issued Review Order No. 26/2015-16 dated
12.02.2016 for filing an appeal under section 84(1) of the Finance Act, 1994
on the grounds that the joint ownersf‘ of the said property have rendered the
service of renting of the said property vide a single legal document and
entered into transaction with the service recipient as a single/ joint party and
as such they are covered under the ti;eﬁnition of the word ‘person’ under the
category of AOP. It is further argued that the term ‘person’ being an inclusive
and having wider meaning, under the General Clauses Act, 1897, it is clear
that the legislature intended to include joint owners for providing of taxable
service falling within the meaning of Section 65(105)(zzzz) of the Finance
Act. It is further stated that the title of the said property belongs to the
service providers and entitlement t<i) ‘render the service of renting to the
recipients has not diminished the faét -of dissolution of the joint.owners into
individual principal to principal transaction parties between each unit of the
same entity called, the service provitier who as a class of person here is the
joint owners. ;
!"
4. Personal hearing in the case V\}as granted on 29.11.2016 wherein Shri
Keyur R. Parekh, CA, on behalf of the -respondents appeared before me and

submitted documents in support of thelr claim.

5. I have carefully gone through the facts of the case, the appellants

made by the respondents at the tlme of personal hearing and other%
evidences available on records. I fnd that the main issue to be decrded
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. - é:r
_otherwise. At the outset, I find that the respondents are an AOP

(Association Of Persons) and had given lmmov%?ble property on lease to
StanBank and StanFin. The tespondents ha% “entered into seperate
agreements with StanBank and StanFin respectlvely which proves that the
Lessors (the respondents) are co-owners and co—possessors in equal share,
of the said premises. The levy of service tax on ‘Renting of Immovable
Property’ was introduced w. e.f. 01.06.2007. Takable service is defined in

Section 65(105)(zzzz) of the Finance Act, 1994 Wthh reads as under:
*‘1
“to any person, by any other person, by r%nting of immovable

property or any other service in relation to ffs'uch renting, for use

in the course of or, for furtherance of, busin;gss or commerce”.
~)
Further, I find that the ‘person’ appearing in the ‘definition is not defined in

the Finance Act, 1994 but the same is defined under Section 3(42) of the
General Clauses Act, 1897 which says that “Person shall include any
company or association or body of mdlwdual whether incorporated
or not.” In the instant case, I find that the respondents are a group or a firm
which is nothing but body individual or Assocnatlon Of Person i.e. AOP and
have entered into agreements with StanBankv and StanFin. Hence, the
respondents are service providers and StanBank and StanFin are service
receivers. Hence, in terms of definition prov1ded m Section 65(105)(zzzz) of
the Finance Act, 1994, the respondents are llable to pay Service Tax on
renting of immovable property to StanBank and‘étwanFln
léi‘
.;';,,

6. It is argued by the respondents that they receive the rent payment
separately and have paid Service Tax accordlngly They claimed that they are
holding individual Service Tax registration and paid duty after availing
threshold exemption individually. It is conﬁrmed by Shri Zaverilal Vmthal
Mandalia and Shri Ghanshyambhai Akbari (power of attorney holders), i
their respective statements that StanBank and StanFm had paid rent so fixed
to the partners. In this regard, 1 find that the sald AOP consists of three
partners. Any income received by the said AOP is ultimately to be divided
amongst them as per their share fixed. So, the mcome i.e. rent received by
all the partners is nothlng but income recelved by the said firm. The
conducting agreements entered by StanBank and StanFin with the
respondents is nothing but a devise used to e%cape from the Service Tax
liability. But since all the partners are Jomtly and severally responsible,
unless otherwise specifically provided in the partnershlp deed, for any act

done by the firm as per the provisions of the Indlan Partnership Act, 1932, 1

S

find that though the amount of rent is recerved by the partners fromf,n %
2Ot V'/
StanBank and StanFin, it is deemed fto have been received by,gthe" ’
o
respondents firm and liable to pay Service Tax. :
L
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. 7. It is argued that co-owners are‘kpeparate service providers and eligible
for benefit of SSI exemption limit under Notification number 06/2005-ST dated
01.03.2005 as amended. In this regard I find that the respondents have
rented out the premises, which is owned by three partners collectively, to
StanBank and StanFin for a rent agreed upon by them as per the said lease
agreement. Renting out of said premlies fall under the category of ‘Renting of
Immovable Property Service’' as deﬁned under Section 65(105)(zzzz) of the
Finance Act, 1994, taxable w.e.f. 01 06 2007. For the sake of reference, I
reproduce the definition of ‘Renting of Immovable Property Service’ as given

under Section 65 (90a): ;

“renting of immovable propert}‘;" includes renting, letting, leasing,
licensing or other similar arrangements of immovable property for
use in the course of furtherance “of business or commerce but does
not include (i) renting of /mmdvab/e property by a religious body
or to a religious body; or (ii) renting of immovable property to an
educational body, imparting Skl// or knowledge or lessons on any

subject or field than a commeraa/ training or coaching centre,”

I find that the Govt. vide Notlflcatlon No. 6/2005-ST dated 01.03.2005 as
amended, exempted taxable serwcee ;(of aggregate value not exceeding T 4.00
lakhs in any financial year from the Whole of the Service Tax leviable thereon
under Section 66 of the Finance Act, ;1994 This threshold limit of < 4.00 lakhs
has been raised to < 8.00 lakhs v1de Notification number 4/2007-ST dated
01.03.2007 and further raised to %10 00 lakhs vide Notification No. 8/2008 -ST
dated 01.03.2008. This exemption lS})COﬂdltlona| one. According to the above

notification, a taxable service provide;ir whose gross value is within the limit of

78.00 lakhs (during the year 2007: 08) and £10.00 lakhs (during the year -

2008-09) need not to pay any Servnce Tax nor obtain Service Tax registration,
provided the service provider shouid not be under a ‘brand name’ and not avail
any Cenvat Credit for the payment of Service Tax. The respondents had
contended that they are individually' eligible for the benefit given under the
above Notifications. In order to ascertain whether the respondents are liable to
pay Service Tax without availing the benefit of Notification number 6/2005-ST
dated 01.03.2005 as amended or Whether they are eligible for the threshold
exemption, I find that the said property is owned by the respondents having
three different individuals i.e. partners who are not holding absolute ownership
of any identifiable part in the property given on rent. I find that as per the
provisions contained in the Transfer of Property Act, 1882, the three essential -
conditions required to determine the: ownership of any property viz.; (1) right

to possess, (2) right to enjoy and (3') right to dispose off. In the present case,

the individual can enjoy or d|spose off the share of the property, but does not
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of the property.

Accordingly, the respondents cannot lease outs: their share of the property
independently to the lessee. Hence, the servnceis “of renting of their property
provided by them are indivisible in nature and to be treated as a single service
i.e. AOP. When a single individual is not the absolute owner of any identifiable
area in the property, it can be leased out as a smgle unit only. I find that the
property is one which is rented out and the rent is shared by more than one
person and this will not make one |mmovabl property into three different
propertles In this case, the immovable proper}:y is a single entity which has
been rented out to StanBank and StanFin and hence I hold that the service
rendered is indivisible and it is to be treated%las a sungle service rendered
collectively. So, the benefit of SSI exemptloln under Notification number
06/2005-ST dated 01.03.2005 as amended can; be availed by the respondents
only in the form of AOP and not as individual partners In view of the definition
of the service and the nature of service provxded by the respondents, I hold
that the service of Renting of the property as stated above by the respondents
fall under the category of “Renting of Immovable Property Service” and the
rent for the said property received by them IS taxable under the said service

g
and therefore, the respondents are liable to pay Service Tax on the rent income
?‘l :
i
g

l l

8. In view of the above, I find that the service provided by the

received by them.

respondents fall under the category of ‘Rentlhg of Immovable Property
Services’ and they are required to pay Ser&nce Tax amounting to 4
22,00,198/-. I agree to the view of the appellaﬁft’ that the demand of Service.
Tax has been wrongly set aside by the adj&'dicating authority. Further,
regarding the argument of the respondents'tnat no suppression can be
invoked I would like to quote the judgement of,'.'Hon’bIe CESTAT, Mumbai in
the case of M/s. DaichiKarkaria Ltd. vs. CCE‘;,“? Pune-I where the Hon'ble
CESTAT, Mumbai proclaimed that "“..if some‘élinformation is available in
various reports and returns which are to be' formu/ated in compliance to
other statutes, it does not lead to a conclusion that the utilization of credit for
the activity of renting is known to the Department The Department is not
supposed to know each and every declarat/on made outside the Central
Excise and Service Tax law. Even if the Fmanc:a/ Report is available to the
audit, the same is meaningless in the sense that it does not indicate that
input Service Tax credit utilized to pay the tax l/ab///ty on such renting of

property. The appellant’s argument on //m/tat/on IS rejected.”
: l‘,n

v
S

9. As regards simultaneous imposition of penalty under Section 76 and_—;;'--i el

permissible. I agree to the argument of the respondents and would llke to
quote the judgment of CESTAT, Ahmedabad ln the case of M/s Powertek (f

Qf
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_Engineers vs CCE Daman. In this case;;t_the view of the Hon’ble CESTAT is as
below; . ':

“By their very nature, Section%% and 78 of the Act operate in
two different fields. In the case of Assistant Commissioner of
Central Excise v. Krishna Poduva/ - (2005) 199 CTR 58 = 2006
(1) S.T.R. 185 (Ker.) the Kera/a High Court has categorically
held that instances of /mposmon of penalty under Section 76
and 78 of the Act are d/st/nct and separate under two
prov15/ons and even if the offences are committed in the course
of same transactions or ar/se out of the same Act, penalty
would be imposable both undear Section 76 and 78 of the Act.’
We are in agreement with the aforesa/d rule. No doubt, Section
78 of the Act has been amended by the Finance Act, 2008 and
the amendment provides that in case where penalty for
suppressing the value of taxab/e service under Section 78 is
imposed, the penalty for fa//ure to pay service tax under
Section 76 shall not apply. W/th this amendment the legal
position now is that SImu/taneous penalties under both Section
76 and 78 of the Act would nc:t be levied. However, since this
amendment has come into force w.e.f. 16th May, 2008, it
cannot have retrospective operat/on in the absence of any
specific stipulation to this effegt: However, in the instant case,
the appellate authority, includjng the Tribunal, has chosen to
impose the penalty under bot@the Sections. Since the penalty
under both the Sections is imposable as rightly held by Kerala
High Court in Krishna Poduval (supra), the appellant cannot
contend that once penalty is }‘mposed under Section 78, there
should not have been any penalty under Section 76 of the
Finance Act. We, thus, answer question no. 3 against the
assessee and in favour of the Revenue holding that the
aforesaid amendment to Sectien 78 by Finance Act, 2008 shall
operate prospectively. In view of the above, penalties can be
‘simultaneously imposed unde{ Section 76 and 78 of Finance
Act, 1994 for the period pr/or to 16.05.2008 before its

amendment when proviso to Sect/on 78 was added.”

In view of the facts and discussiongé hereinabove, since the period involved
in the present case is after 16.0532008, I hold that imposition of penalty
under Section 76 ibid is not sustain%able in the eyes of law hence I drop the

same. i

Department is allowed and as proposed in the show cause notice, I order,{\

recover <22,00,198/- along with mterest and appropriate penalty from th‘_

[
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10. In view of my above dlscussmns and findings, the appeal filed by t/;]ee&
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11. The appeals filed by the appellant stand dlSp’OSGd off in above termsw/)
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CENTRAL EXCISE, AHMEDABAD.
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ATTESTED i

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD. g

BY R.P.A.D.
To, ‘
(i) Smt. Bhanuben Pranjivandas Mand'zili'lia, Zaveri & Co., Ground
Floor, Swagat Building, C. G. Road, Khmedabad
(i) Smt. Prafullaben Zaverilal Mandalla Zaverl & Co., Ground Floor,

Swagat Bqumg,C G. Road, Ahmedabad

(iii) Shri Shekhar Kanayalal Shah, 102, 10th Floor, Urvasi Building,
Malabarhill Co-Op. Housing Souety,L’cd., 66, Nepeansea Road,
Mumbai-400 006.

Copy To:~

The Chief Commissioner, Central Excise, Ahmédabad Zone, Ahmedabad.
The Commissioner, Service Tax, Ahmedabad.;_:

The Additional Commissioner, Service Tax, AH_medabad.

The Assistant Commissioner, system, Service_j‘ax, Ahmedabad

The Deputy Commissioner, Service Tax, Division-II, Ahmedabad.

Guard File.
P.A. File.
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